Software Evaluation Agreement For Actuate® Software

ATTENTION: PLEASE READ THIS AGREEMENT CAREFULLY BEFORE YOU INSTALL SOFTWARE.

NOTE: By ordering, accepting, installing, uploading, downloading or using the binary software product(s) including
all machine readable materials, user manuals, programming guides and other documentation ("Software") provided
to you by Actuate Corporation or its affiliated companies or distributors ("Actuate"), you

m represent that, if you are not installing, uploading, downloading or using the Software in an individual capacity,
you are duly authorized to represent the legal entity that orders the Software or for whose benefit you are installing,
uploading, downloading or using the Software or services (as an individual or in such representative capacity, the
"Corporate End-User");

m represent that the Corporate End-User is the legal entity identified in the applicable quotations, purchase orders,
invoices and other documentation related to the acquisition of the Software or services;

m  agree that you will personally refrain from violating the terms of this Software Evaluation License Agreement
("SEA"); and

m conclude a legally binding agreement based on the terms of this SEA between Actuate and the Corporate End-User.

If You do not agree with any of the terms of this SEA, Actuate does not grant any licenses to the Software; use of the
Software in the absence of a license constitutes an infringement of Actuate's intellectual property rights. In such event,
You may not install, copy, download or use the Software and you must immediately return to Actuate the complete
Software package, including the disks and printed materials or, if you downloaded the Software, notify Actuate in
writing that you have de-installed the Software.

In the remainder of this SEA, the Corporate End-User is referred to as "You."

1. LICENSE.

11 Grant. Subject to the terms and conditions of this SEA, Actuate hereby grants You a personal, non-exclusive, non-
transferable and limited license to use internally the Software for internal evaluation purposes only.

1.2 Term. The license granted hereby begins upon installation of the Software and continues for a period of one
hundred and twenty (120) days, unless sooner terminated hereunder or as limited by license key accompanying
the Software.

13 No Copies. You shall not copy or modify any portion of the Software other than that You may make one (1) copy
of the computer program portion of the Software solely for archival purposes; provided however, that you will
reproduce on such copy any copyright and other notices appearing on or in the Software.

14 Other Limitations. You shall not rent, lease, loan, sell or otherwise distribute or transfer the Software. You shall
not use the Software in development, for commercial use, or in a production environment. Except as otherwise
provided by law, You may not: a) modify or create derivative works of the Software; b) reverse engineer or
disassemble the Software; or c) decompile or otherwise attempt to derive the source code for the Software.

15 No Support. Actuate is under no obligation to support the Software or to provide updates. If Actuate, at its sole

option, supplies updates to You, the updates will be considered part of the Software, and subject to the terms of
this SEA.

2. CONFIDENTIALITY; OWNERSHIP.
21 Title. Except as expressly provided in Section 1.1 (Grant), Actuate retains title, ownership and all rights and

interests in and to the Software. Actuate does not sell the Software or any copies thereof, but grants only the limited
license as provided herein.
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2.2

2.3

2.4
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Proprietary Information. You agree that the Software and all computer code, inventions, algorithms, know-how
and ideas embodied in or by the Software and all other business, technical and financial information You obtain
from Actuate, whether designated confidential or not (hereinafter referred to as “Proprietary Information”) are the
confidential property of Actuate.

Non-Disclosure. You agree to keep the Proprietary Information confidential using the same degree of care that
You exercise with respect to Your own information of like importance but in no event less than reasonable care,
and may use it only for the purposes for which it was provided under this SEA. Proprietary Information may be
disclosed only to employees and contractors in furtherance of this SEA, so long as they are obligated to Actuate
under similar restrictions and only for the purposes for which it was provided under this SEA. Your obligations
under this Section 2.3 will expire five (5) years from the date of receipt of the Confidential Information, except as
it applies to Actuate source code which will be protected in perpetuity. You may disclose Proprietary Information
pursuant to the order of a court of competent jurisdiction, provided that You provide Actuate with prior notice
and cooperate with Actuate in taking appropriate protective measures. These obligations do not apply to
information which: (a) is rightfully obtained by You without breach of any obligation to maintain its
confidentiality; (b) is or becomes known to the public through no act or omission of the Recipient; or; (c) You
develop the information independently without using Actuate's Proprietary Information.

Breach. You agree that any disclosure of the Proprietary Information to a Third Party other than in accordance
with the terms of this SEA constitutes a material breach of this SEA and will terminate the license granted by this
SEA.

Injunctive Relief. You further agree that You will be liable for all damages to Actuate that result from any
wrongful disclosure of the Proprietary Information. You acknowledge that such wrongful disclosure could cause
irreparable injury that cannot be compensated by monetary damages and that injunctive or other equitable relief
may be appropriate.

3. WARRANTIES AND LIMITATIONS OF LIABILITY.
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3.2
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Experimental Nature of Software. You acknowledge the Software may be experimental and may have defects or
deficiencies that cannot or will not be corrected by Actuate. You further acknowledge that the Software may not
have been approved by the United States Federal Communications Commission, any other governmental agency,
or any test laboratory (for example without limitation, Underwriter's Laboratories, and TUV). Neither Actuate nor
its licensors are under any obligation to release a commercial version of the Software.

Warranty Disclaimer. YOU ACKNOWLEDGE THAT ACTUATE IS MAKING THE SOFTWARE AVAILABLE
“AS IS” FOR EVALUATION ONLY AND ACCORDINGLY MAKES NO WARRANTIES WHATSOEVER,
EXPRESS, IMPLIED OR STATUTORY, WHETHER ORAL OR WRITTEN, WITH RESPECT TO THE SOFTWARE,
AND ACTUATE EXPRESSLY DISCLAIMS ANY IMPLIED WARRANTIES, INCLUDING, WITHOUT
LIMITATION, ANY WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

Limitation of Liability. IN NO EVENT SHALL ACTUATE HAVE ANY LIABILITY ARISING OUT OF THIS SEA
OR THE TERMINATION OF THIS SEA. IN NO EVENT SHALL ACTUATE HAVE ANY LIABILITY FOR ANY
DIRECT, SPECIAL, INDIRECT OR CONSEQUENTIAL DAMAGES, INCLUDING, WITHOUT LIMITATION,
DAMAGES FOR INTERRUPTION OF BUSINESS, LOST PROFITS, LOSS OF DATA, OR COSTS OF
PROCUREMENT OF SUBSTITUTE GOODS OR SERVICES, ARISING IN ANY WAY OUT OF THIS SEA UNDER
ANY CAUSE OF ACTION, WHETHER OR NOT ACTUATE HAS BEEN ADVISED OF THE POSSIBILITY OF
SUCH DAMAGES.

4. TERMINATION.

4.1

4.2

Basis for Termination. This SEA may be terminated by Actuate for any reason upon three (3) days’ written notice
to You, or immediately upon notice if You breach any of the provisions of this SEA, and will in any case terminate
one hundred twenty (120) days after installation of the Software.

Obligations Upon Termination. Upon termination of this SEA, You will immediately destroy or return to Actuate
all Software and Proprietary Information in Your possession. Notwithstanding any termination of this SEA, the
following provisions shall survive: Sections 1.4, 2, 3, 4.2, and 5.

5. GENERAL TERMS AND CONDITIONS.
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Severability. If any provision of the SEA is held invalid by any law or regulation of any government or by any
court or arbitrator, such provision will be enforced to the maximum extent possible to effect the intent of the parties
and such invalidity will not affect the enforceability of other provisions.



5.2
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5.6

5.7

5.8

5.9

Choice of Law and Venue. This SEA shall be governed by and construed under the laws of the State of California
without regard to conflicts of laws or provisions thereof, and without regard to the United Nations Convention on
Contracts for the International Sale of Goods. You agree that the federal and state courts within San Mateo County,
California shall have exclusive jurisdiction to adjudicate any dispute arising out of this SEA.

Complete Agreement. You acknowledge and agree that this SEA is the complete and exclusive statement of the
mutual understanding of the parties and that it supersedes and cancels all previous written and oral agreements
and communications relating to the subject matter of this SEA.

No Modification. You agree that this SEA can be modified only by a written agreement duly executed by persons
authorized to execute agreements on behalf of the parties hereto. No modification can be accomplished by course
of conduct.

No Waiver. You agree that any failure or delay to exercise or any partial exercise of any right, power, or privilege
hereunder by Actuate shall not operate as a waiver.

Attorneys’ Fees. If any legal action is necessary to enforce the terms of this SEA, the prevailing party shall be
entitled to reasonable attorneys’ fees and costs in addition to any other relief to which that party may be entitled.

Export. The Software and any technical data delivered under the SEA are subject to U.S. export laws and
applicable laws of other countries. You shall strictly comply with all such laws and assume responsibility to obtain
licenses to export, re-export, or import as may be required. You agree not to export or re-export to entities on the
most current U.S. export exclusion lists or to any country subject to U.S. embargo or terrorist controls as specified
inthe U.S. export laws. You warrant that you are not identified on any U.S. Government export exclusions list. You
will not use or provide the Software, materials, tools, and technical data for nuclear, missile, or chemical and
biological weaponry end uses. These obligations shall survive expiration or termination of this SEA.

Feedback. Upon reasonable request by Actuate, or upon its own volition, You will provide Actuate with
comments or suggestions concerning the Software ("Feedback"). You hereby acknowledge and agree that
Feedback is the Proprietary Information of Actuate and hereby assign all title and interest you may have in
Feedback to Actuate.

Assignment. You may not assign this SEA without Actuate’s prior written consent.

6. U.S. GOVERNMENT RESTRICTED RIGHTS.

The Software, including related documentation, is provided with Restricted Rights. The use, duplication or
disclosure by the U.S. Government is subject to restrictions as set forth in this SEA, and in the applicable provisions
of subparagraph (c)(1)(ii) of the Rights in Technical Data and Computer Software clause DFARS 252.227-7013, or
subparagraphs (c)(1) and (2) of the Commercial Computer Software - Restricted Rights at 48 CFR 52.227-19. The
manufacturer is Actuate Corporation, 701 Gateway Boulevard, South San Francisco, California 94080.
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